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 1.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION FOR ISSUE, EVIDENTIARY, AND MONETARY SANCTIONS 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
Dropped from calendar; to be heard by the Discovery Referee. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO STAY PROCEEDINGS 
FILED BY HERB SCHULER, et al. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. Current trial date set for January 7, 2019 vacated.  
 
CMC set for March 4, 2019. Parties to appear on that date prepared to set a new trial date. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 3.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended Eminent Domain Complaint 
FILED BY PLEASANT HILL RECREATION & PARK DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Pleasant Hill Recreation & Park District 

(“Defendant” or “Park District”). The Demurrer relates to the First Amended Complaint and 

Amendment to the First Amended Complaint (“FAC”) filed by Plaintiffs Brian Schenson and 

Emily Shenson and Plaintiffs David Mariampolski and Megan Frantz (collectively, “Plaintiffs”). 

The FAC pleads causes of action against the Park District for (4) nuisance; (4-a) withdrawal of 

lateral support; (4-b) inverse condemnation; and (6) dangerous condition of public property. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part. 

Plaintiffs to file a single Second Amended Complaint by December 28, 2018. 

Request for Judicial Notice 

The Park District requests judicial notice of several pleadings, documents, and orders filed in 

this action. The Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 
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Factual Background 

Plaintiffs own property in unincorporated Contra Costa County. FAC at ¶¶ 1, 2. Plaintiffs Brian 

and Emily Shenson own the Shenson Property and Plaintiffs David Mariampolski and Megan 

Frantz own the Mariampolksi/Frantz Property. FAC at ¶ 8. Adjacent to and approximately along 

the boundary of the Shenson Property and the Mariampolski/Frantz Property is a seasonal 

drainage creek (Murderer’s Creek); Murderer’s Creek also runs along and forms the northern 

boundary of Brookwood Park, which is owned, operated and maintained by the Park District. Id. 

at ¶ 9. On or about November 10, 1975 the then-owner or owners of the subdivision that now 

comprises the Shenson Property, the Mariampolski/Frantz Property, and Brookwood Park 

dedicated an easement to the County (the “Drainage Easement”), that is situated partially upon 

the Shenson Property, the Mariampolski/Frantz Property, and Brookwood Park. Id. at ¶ 10. 

Plaintiffs further allege that subsequent to the creation and dedication of the Drainage 

Easement, the Flood Control District acquired an ownership or other possessory interest in the 

Drainage Easement. Id. at ¶ 12.  

Plaintiffs allege that beginning in the fall of 2016 they discovered extensive erosion and 

subsidence damage to their Properties that formed a scour hole. FAC at ¶ 26. They allege that 

most or all of the scour hole is currently located in the Drainage Easement (id.) and that as the 

scour hole deepens and expands, it is depriving the Shenson Property and the 

Mariampolski/Frantz Property of lateral support. Id. at ¶ 30. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

Count 4 (Nuisance) 

The Park District demurs to Plaintiffs’ cause of action for nuisance on the grounds that as pled, 
Plaintiffs’ claim is premised on the Park District’s failure to act, and as a consequence Plaintiffs 
must plead allegations showing that the Park District was negligent.  

Anything which is injurious to health or an obstruction to the free use of property is a nuisance. 
Civ. Code, § 3479. Nuisance liability is not necessarily based on negligence, thus, “one may be 
liable for a nuisance even in the absence of negligence.” Lussier v. San Lorenzo Valley Water 
Dist. (1988) 206 Cal.App.3d 92, 103–104 (Lussier); see also Calder v. City Etc. of San 
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Francisco (1942) 50 Cal.App.2d 837, 839 (“‘a nuisance and liability for injuries occasioned 
thereby may exist without negligence …’”). However, “where liability for the nuisance is 
predicated on the omission of the owner of the premises to abate it, rather than on his having 
created it, then negligence is said to be involved. …” Lussier, 206 Cal.App.3d at 105. 

Here, the gravamen of Plaintiffs’ nuisance claim against the Park District is the Park District’s 
alleged failure and refusal to enforce easement rights under the Drainage Easement against the 
County and the Flood Control District, and “instead allowing ‘nature to take its course.’” FAC at 
¶ 57. The latter allegation brings Plaintiffs’ claim squarely within Lussier. As a consequence, 
“negligence is said to be involved.” Lussier, 206 Cal.App.3d at 105. 

“The threshold element of a cause of action for negligence is the existence of a duty to use due 
care toward an interest of another that enjoys legal protection against unintentional invasion.” 
Paz v. State of California (2000) 22 Cal.4th 550, 559. “Whether this essential prerequisite to a 
negligence cause of action has been satisfied in a particular case is a question of law to be 
resolved by the court.” Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 (quoting Bily v. Arthur 
Young & Co. (1992) 3 Cal.4th 370, 397). 

The First Amended Complaint and its Amendment are bereft of allegations regarding the Park 
District’s alleged duty of care. Plaintiffs argue in opposition that “negligence … is squarely 
alleged in paragraphs 55-C through 55-G of the amendment to the FAC.” Opp. at 4:18-22. 
However, as discussed further below, those paragraphs fail to allege facts sufficient to state a 
cause of action for withdrawal of lateral support against the Park District pursuant to Civil Code 
section 832. Because the Park District has no statutory duty of lateral support (see discussion, 
below), those paragraphs cannot form the basis of a negligence claim against the Park District. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for nuisance. The 
demurrer to this cause of action is sustained, with leave to amend. 

Count 4-A (withdrawal of lateral support) 

The Park District demurs to Plaintiffs’ cause of action for withdrawal of lateral support on the 

grounds that as a public entity, it is not liable under Civil Code § 832. 

Plaintiffs’ allegation that “Article 10, section 7 of the Constitution makes the Park District 

Defendants subject to Civil Code section 832” (¶ 55-D) and their reliance on Holtz, is puzzling. 

Holtz makes clear that the Park District cannot have liability under Civil Code section 832. 

Instead, any claim Plaintiffs have for withdrawal of lateral support must be made as a cause of 

action for inverse condemnation.  

“[W] hen a public entity causes physical injuries to adjacent property by the withdrawal of lateral 

support, the right to recover for that damage is not governed by section 832, but by the 

constitutional provision that property shall not be taken or damaged for public use without just 

compensation.” Holtz v. San Francisco Bay Area Rapid Transit Dist. (1976) 17 Cal.3d 648, 653. 

The Park District has no statutory duty of lateral support. Id. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for withdrawal of lateral 
support pursuant to Civil Code § 832. The demurrer to this cause of action is sustained, with 
leave to amend. 
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Count 4-B (inverse condemnation) 

The Park District demurs to the Plaintiffs’ cause of action for inverse condemnation on the 

grounds that Plaintiffs do not sufficiently identify the public improvement project in which the 

Park District participated which gives rise to inverse condemnation liability. Demurrer at 11:4-5. 

A cause of action for inverse condemnation arises from a governmental invasion or 

appropriation of a valuable property right which directly and specifically affects the landowner to 

his injury. Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 119-120; Smith 

v. State of California (1975) 50 Cal.App.3d 529, 534; Hilltop Properties v. State of California 

(1965) 233 Cal.App.2d 349, 355-356. 

“To state a cause of action for inverse condemnation, the plaintiff must allege the defendant 

substantially participated in the planning, approval, construction, or operation of a public project 

or improvement which proximately caused injury to plaintiff's property.” City of Pasadena v. 

Superior Court (2014) 228 Cal.App.4th 1228, 1233. “[A] public improvement for the purposes of 

an inverse condemnation claim involves (1) a deliberate action by the state (2) taken in 

furtherance of public purposes.” Id. at 1234. 

Plaintiffs allege that “the Park District Defendants have been and are substantially participating 

in the operation of the Drainage Easement as a public work of improvement, through the use of 

the Drainage Easement for its intended and planned purpose.” FAC ¶ 55-J. Specifically, 

Plaintiffs allege that the Park District Defendants have constructed improvements upon 

Brookwood Park such as “surfaces that are impervious to the natural absorption into the water 

table” which “increase the runoff that drains into Murderer’s Creek and across the Drainage 

Easement.” Id. at ¶ 55-K. Plaintiffs allege that “extensive erosion and incising, or downcutting” 

has formed a scour hole, located within the Drainage Easement. FAC at ¶ 26. Plaintiffs further 

allege that “[a]s the scour hole deepens and expands, it is depriving the Shenson Property and 

the Mariampolski Property of lateral support.” FAC at ¶ 30. Plaintiffs allege that the sole cause, 

or primary cause, of erosion and subsidence damage to their property includes, among other 

alleged causes, the Park District’s failure to “maintain its property within and near the Drainage 

Easement so that it continues to furnish lateral support to the Shenson Property and the 

Mariampolski/Frantz property.” FAC at ¶ 32. 

Plaintiffs have alleged facts sufficient to state a cause of action for inverse condemnation. The 

demurrer to this cause of action is overruled. 

Count 6 (Dangerous Condition of Public Property) 

The Park District demurs to Plaintiffs’ cause of action for dangerous condition of public property 

on the grounds that Plaintiffs’ allegations lack sufficient particularity.  

A public entity may be liable for injury caused by a dangerous condition of property “if the 
plaintiff establishes that the property was in a dangerous condition at the time of the injury, that 
the injury was proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred.” Gov. Code 
§ 835. Plaintiff must show in addition that either “(a) [a] negligent or wrongful act or omission of 
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an employee of the public entity within the scope of his employment that created the dangerous 
condition; or ¶ (b) The public entity had actual or constructive notice of the dangerous condition 
under Section 835.2 a sufficient time prior to the injury to have taken measures to protect 
against the dangerous condition.” Id., subsections (a) and (b).  

Government Code section 830 defines a dangerous condition as “a condition of property that 
creates a substantial (as distinguished from a minor, trivial or insignificant) risk of injury when 
such property or adjacent property is used with due care in a manner in which it is reasonably 
foreseeable that it will be used.” 

“Liability under Government Code section 835 for maintaining public property in a dangerous 
condition depends, however, upon the existence of some defect in the property itself and the 
existence of a causal connection between that defect and the plaintiff's injury.” Zelig v. County  
of Los Angeles (2002) 27 Cal.4th 1112, 1138. 

Here, the physical condition of the property is described as a “scour hole,” most or all of which is 

currently located within the Drainage Easement. FAC at ¶ 26. However, the FAC is unclear as to 

whether Plaintiffs’ dangerous condition of public property claim is based on either a negligent or 

wrongful act or omission of an employee of the Park District within the scope of his employment 

that created the dangerous condition; or on an allegation that the Park District had actual or 

constructive notice of the dangerous condition under Section 835.2 a sufficient time prior to the 

injury to have taken measures to protect against the dangerous condition. Gov. Code § 835. As 

a consequence, Plaintiffs have failed to allege facts sufficient to state a cause of action for 

dangerous condition of public property. The demurrer to this cause of action is sustained, with 

leave to amend. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 4.  TIME:  9:00   CASE#: MSC17-01357 
CASE NAME: NICOLE LANHAM VS. PLAINS ALL AMERICAN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY NICOLE LANHAM, CHRISTOPHER  LANHAM 
* TENTATIVE RULING: * 
 
The Motion for Summary Adjudication as to Defendants’ first, fifth, and thirteenth affirmative 
defenses asserted in Defendants’ answer to the first amended complaint is denied as moot. 
Plaintiffs filed a second amended complaint on November 29, 2018. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 5.  TIME:  9:00   CASE#: MSC17-01357 
CASE NAME: NICOLE LANHAM VS. PLAINS ALL AMERICAN 
HEARING ON MOTION TO COMPEL TESTING 
FILED BY PLAINS ALL AMERICAN PIPELINE L.P., et al. 
* TENTATIVE RULING: * 
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The Court adopts the findings of the Discovery Facilitator. Accordingly, the Court grants 
Defendant’s Motion for an Order for Testing of Materials Found at the Scene. The Court further 
orders that said testing results are only to be used in this matter. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 6.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS. KLAMMCZYNSKA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SUSANNE K. OZNOWICZ, RONALD OZNOWICZ 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Ronald Oznowicz and 

Susanne K. Oznowicz (collectively, “Defendants”). The Demurrer relates to the Plaintiff 

Konstantine Skoumbas (“Plaintiff”)’s second amended complaint (“SAC”) for quiet title and 

declaratory relief. This is Plaintiff’s second attempt to state claims for declaratory relief based on 

an easement by necessity and declaratory relief based on an easement by implication against 

Defendants.  

Defendants demur pursuant to Code of Civil Procedure § 430.10(e) and (f) on several grounds. 

For the following reasons, the demurrer is sustained, without leave to amend. 

Judicial Notice 

Defendants request judicial notice of several recorded documents. This request is unopposed. 

The Request is granted. Evid. Code § 452, 453. 

Procedural Background 

The Court sustained Defendants’ prior demurrer to Plaintiff’s first amended complaint on the 

grounds that Plaintiff had not alleged an easement over Lot 8 that survived the 1971 foreclosure 

sale. The Court gave Plaintiff leave to amend to allege that an easement was created at or after 

the 1971 foreclosure sale. Plaintiff has not done so. 

Factual Background 

The lots in question were originally part of the Rheem Highlands Subdivision, created in August 

1948. SAC at ¶ 9. The Rheems deeded lot 8 to the Parks in 1951. RJN Ex. A. The Parks 

obtained a loan secured by a Deed of Trust on lot 8 in 1965. RJN Ex. B. The Davises bought lot 

8 from the Parks in October 1967. SAC at ¶ 12. At that time, the Davises also engaged in a lot 

line adjustment with the Feldmans, who were the then-owners of lot 8. SAC at ¶¶ 13, 14; RJN 

Exs. D, E. The portion of lot 9 that the Feldmans conveyed to the Davises was APN 270-100-

021-4, and is the Plaintiff’s current parcel. SAC at ¶ 13. 

The Davises owned lot 8 and Plaintiff’s parcel from October 1967 until they transferred Plaintiff’s 

parcel and lot 8 to Dale R. Peterson & Associates (“Associates”) in March 1971. SAC at ¶ 16. 

SAC at ¶¶ 15, 16. According to Plaintiff, from October 1967 until December 1971, APN 270-100-
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021-4 had ingress and egress from Greenwood Court, a public street over a private quasi-

easement or passageway running over lot. 8; no express easement was granted, however. SAC 

at ¶ 16. 

Associates defaulted on its obligations under the 1965 deed of trust on lot 8; as a consequence, 

lot 8 was sold in a non-judicial foreclosure to James Tawns and Edward H. Dill in December 

1971. SAC at ¶ 17. At the time of this sale unity of ownership ceased and APN 270-100-021-4 

became landlocked. SAC at ¶¶ 18, 19. 

James Tawns and Edward H. Dill conveyed lot 8 to the Defendants in February 1972. SAC at 

¶ 19. Associates retained title to APN 270-100-021-4 pursuant to the March 1971 quitclaim deed 

from the Davises. Id. APN 270-100-021-4 was later sold to Alma Electric in 1984 pursuant to a 

tax sale. Alma Electric conveyed APN 270-100-021-4 to Plaintiff in March 1998. SAC at ¶ 23. 

Analysis 

Plaintiff argues that the December 1971 non-judicial foreclosure sale created Plaintiff’s 

easements by either prescription or implication. Specifically, Plaintiff argues that “there were no 

express or implied easements in existence at the time of the non-judicial sale in December 

1971[.]” Opp. at 11:21-22. Instead, Plaintiff argues that “the legal effect of the non-judicial sale of 

lot No. 8, under the 1965 deed of trust in December 1971 was to create the easements by 

necessity and implication alleged in the FAC[.]” Opp. at 13:5-6.  

“The California rule is settled that a right-of-way of necessity arises by operation of law when it 

is established that (1) there is a strict necessity for the right-of-way as when the claimants’ 

property is landlocked [citations] and (2) the dominant and servient tenements were under the 

same ownership at the time of the conveyance giving rise to the necessity.” Reese v. Borghi 

(1963) 216 Cal.App.2d 324, 332-333 (Reese). In this case, the foreclosure sale both landlocked 

Plaintiff’s parcel and terminated common ownership between lot 8 and APN 270-100-021-4. 

This is fatal to Plaintiff’s claims. 

Plaintiff’s relies on San Joaquin Valley Bank for the proposition that an easement by necessity 

was created by a judicial foreclosure, but the comparison to these facts is inapt. In San Joaquin 

Valley Bank, there was no issue of deed priority as the five lots in question were all encumbered 

at the same time. Here, Defendants’ title goes back to the 1965 deed of trust, which predates 

the lot line adjustments and the 1971 foreclosure sale. Civil Code section 1214 provides in 

relevant part: “Every conveyance of real property or an estate for years therein … is void as 

against any subsequent purchaser or mortgagee of the same property, or any part thereof, in 

good faith and for a valuable consideration, whose conveyance is first duly recorded, and as 

against any judgment affecting the title, unless the conveyance shall have been duly recorded 

prior to the record of notice of action.” As a consequence of the priority of Defendants’ deed, any 

subsequent easements fail. 

Similarly, Plaintiff’s reliance on A Hamburger & Sons v. Lemboeck is misplaced. Lemboeck 

allows that a subsequent purchaser may have constructive notice of an easement. However, 

Plaintiff argues that “there were no express or implied easements in existence at the time of the 
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non-judicial sale in December 1971[.]” Opp. at 11:21-22. As a consequence, Defendants could 

not have actual or constructive notice of any easements. As with San Joaquin Valley Bank, the 

comparison to Lemboeck is inapt. 

Despite the opportunity to amend, Plaintiff has failed to allege facts sufficient to state claims for 

declaratory relief based on an easement by necessity and declaratory relief based on an 

easement by implication against Defendants. Defendants’ demurrer is sustained, without leave 

to amend. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 7.  TIME:  9:00   CASE#: MSC18-00935 
CASE NAME: JERPSETH VS. ASHBURN 
HEARING ON MOTION TO COMPEL ARBITRATION OF CROSS-COMPLAINT & FOR STAY 
FILED BY RICHARD ALLEN ASHBURN JR., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration and stay proceedings filed by Cross-

Defendant Richard Allen Ashburn, Jr. (“Cross-Defendant” or “Ashburn”). The motion seeks an 

order compelling arbitration of Cross-Complainant Creekside Partners Financial Advisors, LLC 

(“Cross-Complainant” or “Creekside”)’s claims for declaratory relief, implied equitable indemnity, 

and contribution. Creekside opposes the motion; Plaintiff Glenn Jerpseth, Plaintiff Glenn 

Jerpseth Living Trust A, and Plaintiff Glenn Jerpseth Living Trust B (collectively, “Plaintiffs”) filed 

a notice of non-opposition. 

For the reasons discussed further below, the motion is granted. CCP § 1281.2.  

Burden of Proof on Motion to Compel Arbitration 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions to 

compel arbitration. “A petition to compel arbitration ‘is in essence a suit in equity to compel 

specific performance of a contract.’” Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 

Cal.4th 394, 411 (internal citation omitted). In these summary proceedings, the trial court sits as 

a trier of fact, weighing all the affidavits, declarations, and other documentary evidence, as well 

as oral testimony received at the court’s discretion, to reach a final determination. Engalla v. 

Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 972. 

Under the proceedings, the trial court’s first task is to determine whether the parties have in fact 

agreed to arbitrate the dispute. “‘This determination involves two considerations: (1) whether 

there is a valid agreement to arbitrate between the parties; and (2) whether the dispute in 

question falls within the scope of that arbitration agreement.’” Bruni v. Didion (2008) 160 

Cal.App.4th 1272, 1283 (internal citations omitted). 

“Because the existence of the agreement is a statutory prerequisite to granting the petition, the 

petitioner bears the burden of proving its existence by a preponderance of the evidence. If the 

party opposing the petition raises a defense to enforcement—either fraud in the execution 
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voiding the agreement, or a statutory defense of waiver or revocation (see § 1281.2, subds. (a), 

(b))—that party bears the burden of producing evidence of, and proving by a preponderance of 

the evidence, any fact necessary to the defense.” Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 413. 

A heavy presumption weighs in favor of arbitrability. Gravillis v. Coldwell Banker Residential 

Brokerage Co. (2006) 143 Cal.App.4th 761, 771. 

Factual Background 

Cross-Defendant Ashburn was a member, officer and employee of Creekside from 2014 to late 

2017. Ashburn Decl. at ¶ 2. Ashburn left Creekside in 2017 to form VR Advisors, LLC. Id. at ¶ 3. 

Ashburn and Creekside negotiated the terms of Ashburn’s separation, culminating in a 

Separation Agreement, executed on September 21, 2017. Id. at ¶¶ 3, 4.  

Although the parties have not provided the Court with the Separation Agreement, they agree 

that it contains the following arbitration provision: 

The Parties agree that any dispute between them arising out of, relating to or in 

connection with this Agreement, shall be resolved exclusively through binding 

arbitration conducted by arbitration under the auspices of the American 

Arbitration Association. Disputes shall not be resolved in any other forum of 

venue without written consent of both Parties … Any award rendered by the 

arbitration panel shall be final and binding, and judgment may be entered on it in 

any court of competent jurisdiction in the United States of America, or as 

otherwise provided by law. 

Separation Agreement § 11(h). 

On May 11, 2018 Plaintiffs filed a complaint alleging causes of action for (1) breach of fiduciary 

duty, (2) negligence, (3) fraud, (4) financial elder abuse, and (5) declaratory relief against 

Ashburn, Ashburn LP Services LLC, Creekside, and VR Advisors LLC. The gravamen of 

Plaintiffs’ complaint is Ashburn’s investment advisement services to Plaintiffs. On July 19, 2018 

Creekside answered Plaintiffs’ complaint and filed a cross-complaint against Ashburn, Ashburn 

Services, and VR Advisors LLC for declaratory relief, implied equitable indemnity, and 

contribution. 

Analysis 

Cross-complainant does not dispute that there is a binding arbitration agreement; instead, 

Creekside argues that the arbitration provision in the parties’ separation agreement does not 

include the dispute at issue. 

In deciding whether the parties agreed to arbitrate their dispute, the Court applies rules of 

contract interpretation to evaluate whether the parties objectively intended to submit the issue to 

arbitration. First Options of Chicago, Inc. v. Kaplan (1995) 514 U.S. at 938, 944; Aanderud v. 

Superior Court (2017) 13 Cal.App.5th 880, 890.  
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The parties’ separation agreement provides for arbitration of “any dispute between [the parties] 

arising out of, relating to or in connection with this Agreement.” While the phrase “arising out of, 

relating to or in connection with” is very broad, it is necessarily qualified by “this Agreement.” 

Giving the words of the contract their plain meaning, the arbitration clause requires the parties to 

arbitrate any dispute “arising out of, relating to or in connection with” the Agreement. See, e.g., 

Rice v. Downs (2016) 248 Cal.App.4th 175, 187 (“The parties did not simply agree to arbitrate 

‘any controversy,’ effectively meaning every controversy between them. ‘Any controversy’ is 

necessarily modified by ‘arising out of this Agreement.’”.) 

The question is whether Creekside Partners Financial Advisers, LLC’s causes of action in the 

cross-complaint for declaratory relief, implied equitable indemnity, and contribution “arise out of,” 

“relate to,” or are “in connection with” the Separation Agreement. 

“‘[T]he decision as to whether a contractual arbitration clause covers a particular dispute rests 

substantially on whether the clause in question is “broad” or “narrow.”’” Rice v. Downs, supra, 

248 Cal.App.4th at 186 (quoting Bono v. David (2007) 147 Cal.Appl.4th 1055, 1067). Clauses 

providing for arbitration of disputes “‘arising from’” or “‘arising out of’” an agreement have 

generally been interpreted to apply only to disputes regarding the interpretation and 

performance of the agreement. Id. at 186–187; see Elijahjuan v. Superior Court (2012) 210 

Cal.App.4th 15, 20–21 (arbitration provision applicable to any dispute that “‘arises with regard to 

[the Agreements’] application or interpretation’” did not cover alleged employees' 

misclassification claims, which were based on Lab. Code violations].)  

On the other hand, arbitration clauses that use the phrase “arising under or related to” have 

been construed more broadly. See Larkin v. Williams, Woolley, Cogswell, Nakazawa & Russell 

(1999) 76 Cal.App.4th 227, 229 (arbitration clause covering “‘[a]ny controversy or claim arising 

out of or relating to any provision of this [partnership] [a]greement or the breach thereof’” 

covered dispute as to partnership dissolution); Dream Theater, Inc. v. Dream Theater (2004) 

124 Cal.App.4th 547, 553, fn. 1 (“any claim arising out of or relating to … ‘is very broad’”); 

Khalatian, supra, 237 Cal.App.4th at pp. 659–660 (arbitration agreement covering “‘any 

controversy or claim between the parties arising out of or relating to this Agreement’” was broad 

and covered alleged employees' statutory misclassification claims].) For a party’s claims to 

come within the scope of such a clause, the factual allegations of the complaint “need only 

‘touch matters’ covered by the contract containing the arbitration clause.” Simula, Inc. v. Autoliv, 

Inc. (9th Cir. 1999) 175 F.3d 716, 721 (arbitration clause containing phrase “‘arising in 

connection with’ reaches every dispute between the parties having a significant relationship to 

the contract and all disputes having their origin or genesis in the contract”); see Rice v. Downs, 

at p. 186 [same].) Further, courts have interpreted agreements with broad arbitration clauses 

like the one in this case to encompass tort, statutory, and contractual disputes that “have their 

roots in the relationship between the parties which was created by the contract.” Izzi v. Mesquite 

Country Club (1986) 186 Cal.App.3d 1309, 1315–1316, overruled on other grounds in Sandquist 

v. Lebo Automotive, Inc. (2016) 1 Cal.5th 233, 250; see Coast Plaza, supra, 83 Cal.App.4th at 

686 (“It has long been the rule in California that a broadly worded arbitration clause … may 

extend to tort claims that may arise under or from the contractual relationship.”); Khalatian, 
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supra, 237 Cal.App.4th at 659–660 [arbitration clause applying to controversies “‘arising out of 

or relating to’” contract covered statutory wage and hour claims].) 

Cross-complainant argues that “a claim does not relate to a contract if the claim is completely 

independent of the contract and could be maintained without reference to the contract.” Opp. at 

4:12-14. While it is true that the cross-complaint does not allege a violation of the Separation 

Agreement, it is also true that the Separation Agreement relates generally to Ashburn’s 

employment and that the Complaint relates to his conduct during his employment with Cross-

complainant. Furthermore, although Cross-complainant alleges that the parties have stipulated 

that the allegations in Creekside’s Cross-Complaint do not pertain to the time of Ashburn’s 

employment or involvement with Creekside, Cross-Defendant denies that there is such a 

stipulation, and no such stipulation has been provided to the Court. Even if there were such an 

agreement, the derivative nature of the Cross-Complaint necessarily implicates allegations of 

the Complaint, which do reference Cross-Defendant’s employment with Creekside. For 

example, Plaintiffs’ Complaint alleges that “[a]t some unknown time during the course of 

Plaintiff’s relationship with Ashburn and Creekside Partners, Ashburn invested more than 

$110,000.00 of Plaintiff’s funds in a Delaware limited partnership called the Independent Return 

Fund LP (“IR Fund”). … Plaintiff only recently discovered that Ashburn created the IR Fund so 

he could use his clients’ pooled investment funds to invest in whatever high-risk securities and 

private business ventures Ashburn saw fit, even though such investments were unsuitable to 

Plaintiff and completely contrary to Plaintiff’s conservative investment objectives.” Complaint at 

¶ 12. As a consequence, the controversy between the Cross-Complainant and Cross-Defendant 

appears to “touch matters” covered by the Separation Agreement, e.g., Cross-Defendant’s 

employment with Creekside. Simula, supra, 175 F.3d at 721. 

Cross-Complainant’s claims fall within the broad scope of the parties’ arbitration agreement. The 

motion to compel arbitration is granted. CCP § 1281.2. However, in its discretion, the court finds 

that staying the arbitration pending the outcome of the litigation to be the appropriate course. Id. 

Therefore, it orders the arbitration of the cross-complaint stayed until the litigation is complete. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

 8.  TIME:  9:00   CASE#: MSC18-01525 
CASE NAME: SIMONS VS. ABTAHI 
HEARING ON DEMURRER TO ABTAHI'S ANSWER 
FILED BY NATHANIEL SIMONS 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this demurrer to January 9, 2019 so that the parties may 
meet and confer “in person or by telephone” as required by Code of Civil Procedure section 
430.41. Plaintiff to file a declaration of compliance with section 430.41(a) by January 2, 2019. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 
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 9.  TIME:  9:00   CASE#: MSL08-05650 
CASE NAME: CARDONA VS. SANCHEZ 
HEARING ON MOTION TO CHANGE CUSTODIAN ACCOUNT AND TIME 
FILED BY ADIEL CARDONA 
* TENTATIVE RULING: * 
 
Petitioner requests two different forms of relief: an order modifying the maturity term of the 
current blocked CD account from 10/16/28 to the minor’s birthday in August 2021. The Court 
notes that pursuant to the Court’s order dated September 15, 2008 that “[w]hen the minor 
attains the age of 18 years, the depository, without further order of this court, is authorized 
and directed to pay by check or draft directly to the former minor, upon proper demand, all 
moneys including interest deposited under this order.” Order at ¶ 8(c)(2) (emphasis added). 
 
Alternatively, the Petitioner requests that the funds from the blocked account be transferred to a 
different branch. For such relief, an order of transfer will be granted upon verification of a new 
blocked account at the proposed financial institution. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 
 

  

10.  TIME:  9:00   CASE#: MSL17-04161 
CASE NAME: NORTHLAND INSURANCE VS. CARLOS VILLELA 
HEARING ON ORDER OF EXAMINATION AS TO CARLOS VILLELA 
* TENTATIVE RULING: * 
 
Vacated. No proof of service of order in the file. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

11.  TIME:  9:00   CASE#: MSL18-03030 
CASE NAME: WELLS FARGO VS. SABRINA HANNA 
HEARING ON MOTION TO DEEM MATTERS ADMITTED [etc.] 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar based on Notice to Withdraw Motion filed 11/26/18. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   12/12/18 

 
 

- 13 - 

12.  TIME:  9:00   CASE#: MSN18-2185 
CASE NAME: MATTER OF C. KIMBARK 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

13.  TIME:  9:00   CASE#: MSN18-2261 
CASE NAME: BACHTELL VS. WILSON 
HEARING ON PETITION TO VACATE ATTORNEY-CLIENT FEE ARBITRATION AWARD 
FILED BY ANDREW E. WILSON 
* TENTATIVE RULING: * 
 
See Line 14. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

14.  TIME:  9:00   CASE#: MSN18-2261 
CASE NAME: BACHTELL VS. WILSON 
HEARING ON PETITION TO CONFIRM ATTORNEY-CLIENT FEE ARBITRATION AWARD 
FILED BY YOLANDA BACHTELL 
* TENTATIVE RULING: * 
 
The Petition filed by Yolanda Bachtell is granted. 

A party to an arbitration in which an award has been made may petition the court to confirm the 
award. Code Civ. Proc. § 1285. A response to such a petition may ask the court to dismiss the 
petition and vacate the award. Code Civ. Proc. § 1285.2. A response requesting that an 
arbitration award be vacated must set forth the grounds warranting such relief. Code Civ. Proc. 
§ 1285.8. 

Judicial review of arbitration awards is limited. As stated in Moncharsh v. Heily & Blase (1992) 3 
Cal.4th 1, 11, “the general rule [is] that, with narrow exceptions, an arbitrator's decision cannot 
be reviewed for errors of fact or law. . . . [W]e recognize there is a risk that the arbitrator will 
make a mistake. That risk, however, is acceptable [because] . . . the parties have agreed to bear 
that risk in return for a quick, inexpensive, and conclusive resolution to their dispute. When 
parties opt for the forum of arbitration they agree to be bound by the decision of that forum 
knowing that arbitrators, like judges, are fallible.” 

However, the Court notes that in his response and petition to vacate the arbitration award, 
respondent Andrew E. Wilson indicates that he has made monthly payments for the past two 
years on the fee award. As a consequence, Respondent may wish to serve a demand on 
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Petitioner for acknowledgement of partial satisfaction of judgment pursuant to Code of Civil 
Procedure § 724.110. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

  

15.  TIME:  9:00   CASE#: MSN18-2307 
CASE NAME: HUMPHREY VS. GOLDEN GATE BELL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appearance required. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

ADD-ON 
 

16.  TIME: 10:01   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS SWALLOW 
SPECIALLY SET HEARING ON APPLICATION FOR DETERMINATION OF GOOD FAITH 
SETTLEMENT  /  SET BY ERIC G. SWALLOW & 1820 BONANZA, LLC 
* TENTATIVE RULING: * 
 
The Motion for Good Faith Settlement is unopposed.  Moreover, the Court determines that the 
Tech-Bilt factors have been met and a finding of good faith is appropriate.  The motion is, 
therefore, granted. 

17.  TIME: 10:01   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS SWALLOW 
SPECIALLY SET HEARING ON APPLICATION FOR DETERMINATION OF GOOD FAITH 
SETTLEMENT  /  SET BY PETER LUNARDI III AND JEANINE LUNARDI 
* TENTATIVE RULING: * 
 
The Motion for Good Faith Settlement is unopposed.  Moreover, the Court determines that the 
Tech-Bilt factors have been met and a finding of good faith is appropriate.  The motion is, 
therefore, granted. 

 

18.  TIME:  9:00   CASE#: MSC18-02005 
CASE NAME: PERFORMANCE CONTRACTING  VS.  LUIS DE LEON, JR. 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PERFORMANCE CONTRACTING, INC. 
* TENTATIVE RULING: * 
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Granted as unopposed and pursuant to the Stipulation executed by plaintiff and defendants 
DeLeon and Marantha Enterprises dated December 6 and 7, 2018, provided, however, that the 
preliminary injunction shall be dissolved automatically unless plaintiff files an undertaking of 
$2,500 on or before December 17, 2018. 

Plaintiff shall prepare a formal order consistent with this tentative ruling and that issues a 
preliminary injunction on the terms typewritten on lines 4-7 of the Order granting the TRO filed 
10/15/18, and submit it to defendants DeLeon and Marantha for approval as to form pursuant to 
CRC 3.1312. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

 


